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Digests of Recent Opinions 





STAT ‘UTES — MUNICIPAL LAW 
_The mere granting of a power 
by legislative amendment does 
not give force to a prior local 
enactment void ab initio for 
want cf such power. 

sTATUTES — The doctrine of 
ejusdem generis is in aid of 
construction where the words 

are of doubtful meaning and 
has no application where the 
jecislative design is expressed 
in unambiguous terms. 

_Where the particular words ex- 
haust the class, there is no 
room for application of the 
doctrine of ejusdem generis 
nd the general words follow- 
ine must be construed as em- 
bracing something outside the 
class. 

TAX LATION — CONSTITUTION- 
AL LAW — The quantum of a 
license fee does not violate the 
ith Amendment unless it bears 
no relaticn to the value of the 
pr vilege conferred and is pro- 
hibitive and unreasonable. 


° 


sted from an opinion Dy 
Hel J., rendered Oct. 17 
Supreme Court. Edwards v. Moon- 
ach Fer ¢ llant—C. C 
Schneider (Guy W. Calissi, atty 
for respondent—Leo Rosenblum 

Sebastian Gaeta J 
a | question involved is the 
idity of an ordinance to license 
and regulate trailer and 
amp sites adopted by defendant 
municipality in September, 1947. 
The municipality relied on RS. 
49:52-1(d) and 40:52-1(g) as they 
then, for its power. The 
llate Division held subsec- 
d) was not applicable and 
by the doctrine cf ejusdem 
ris, the general words of sub- 
section (g) were restrained by 
the prior specific enumeration 
o not embracive of the busi- 
in question. 

appellant challenges this 
and also asserts that the 
sion of “trailer camps and 
ramp sites” in subsection (d) by 
amendment adopted in 1948, sup- 
plied any lack of power and vali- 
dated the crdinance. 

The respondent further as- 
serts the ordinance fixes fees 
whic. are unreasonable and con- 
usta ory. 

1: The power to levy license 
fees .s not inherent in municipal 
corp rations and an ordinance 
‘ner n without a statutory grant 
{fp wer is ultra vires and vcid. 
equent grant of authority, 
it more, does not serve to 
licate the measure. While it 
trie that the state cf the law 
at the time of the judicial deter- 
Min-tion governs, the mere 
Tan ing of a power by legisla- 
uve amendment does not give 





, atty 


camps 











ga. force to a prior local enact- 


void ab initio for want of 
uch power. 

Bu. the existence of the power 
lainly within the grant of 
IDs:ction (d) as it then Sonera 


tha: subsection includes ‘hotel 

00a ng houses, lodging a 

toeming houses” and “all other 
used 


leeping and lodging pur- 
etc. To hold that the 


s€neral words “all other places”, 


are not inclusive of trailer 
s and camp sites would be 
rive them of all meaning. 
rule of ejusdem generis is 
of construction where the 
ssicn is of doubtful mean- 
t has no application where 
egislative design is express- 
plain and unambiguous 
It would be a perversion 


its purpose if it were allowed 
de Tender general words mean- 


is not an absolute 
Tmula overriding all other can- 
interpretation and is 


Ogless. It 
0 


never applied to defeat the legis- 
lative purpose revealed by the 
act as a whole. General words 
or terms in a statute must be 
given a meaning beyond the par- 
ticular words where it is plain 
from the whole that they were 
used in a broader sense. The doc- 
trine of ejusdem generis, while 
aimed to presume a meaning for 
the particular words, is nct in- 
tended to render meaningless the 
general words. Therefore, where 
as here, the particular words ex- 
haust the class, the general words 
must be construed as embracing 
something outside the class. 
The claim that the fee is con- 
fiscatory and violates the 14th 
amendment is not supported by 
the reccrd. The proofs show that 
respondents fees are too low, that 
the fees charged in other camps 
in neighboring municipalities are 
nuch hicher, and that there are 
other camps in Moonachie 
‘ently operated with a fair 
n. There is no showing that 
tax is such th profit 
cannot * had under 
reascnable rate 
ndered. 
of a license fee 
ne discretion of the 
legislative authority and judicial 
intervention is not warranted 
under the 14th Amendment un- 
less the tax is prohibitive and 
unreasonable. The inquiry is 
whether the exaction bears a 
reasonakle relation to the value 
of the privilege conferred and 
respondent has not borne the 
burden cf proving that it does 
not. 


Reversed. 
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Cape May Legal Aid 
Society Formed 


The formation of the fourth 
Legal Aid Society in New Jersey, 
the purpose of which is to pro- 
vide free legal service to in- 
digent residents of Cape May 
County, has been announced by 
Samuel M. Garfinkel of Wild- 
wood, President of the Cape May 
County Bar Association. 


The society is sponsored by 
the Cape May Bar Association 
and has as its trustees, Samuel 
M. Garfinkel, Wildwood lawyer; 
Willard B. Matthews, County 
Superintendent of schools, 
Ocean City; Russell C Batten, 
Secretary, A. C. Anderson Mach- 
inery Co., Wildwood; Jesse D. 
Ludlam, President, First Nation- 
al Bank, Cape May Court House; 
Donald A. Gaver, Cape May City 


lawyer; and Robert K. Bell of 
Ocean City, President of the 
New Jersey State Bar Associa- 


tion. 


Formation of Legal Aid Soci- 
eties in each county, sponsored 
by county bar associations, is a 
major project this year of the 
New Jersey State Bar Associa- 
tion. 


The purpose of these societies 
is to insure that no person is 
denied his legal rights because 
he is without funds to employ 
counsel. The societies will give 
assistance only in civil matters 
inasmuch as a program for pro- 
viding counsel in criminal cases 
has been undertaken by the 
Judicial Council. 


The importance of legal aid 
societies in every county in the 
state has been stressed by Chief 
Justice Vanderbilt who has 
promised full cooperation from 
the Supreme Court to county 
and state societies in the forma- 
tion and development of county 
legal aid societies. 


DECISION OF INTEREST) 


CONSTITUTIONAL LAW—Chap. 


21 to 25 of the laws of 1949 
prescribing additional oaths to 
be taken by sundry classes of 
persons, including candidates 
for the legislature and for gov- 
ernor, are unconstitutional. 


—When the constitution fixes 


the qualifications for public of- 


fice, the legislature may not 
change them nor add new 
qualifications. 

—Since the constitution pre- 


scribes the specific oath to be 
taken by legislators and the 
scope of the oath to be taken 
by all state officers, there is 
no power in the legislature to 
require from candidates for 
such offices an oath other than 
or beyond that prescribed by 
the constitution. 


Superior Court of New Jersey, 
Appellate Division, James Im- 
brie, and others, Plaintiffs- Ap- 


pellants, vs. Lloyd B. Marsh, and 


others, Defendants-Respondents. 
Argued October 5, 1949; decid- 
ed October 19, 1949. 
Before Judges Jacobs, Donges 
and Bigelow 
Mr. Leo Blumberg argued the 
cause for the Plaintiffs-Appel- 
lants. 
(Mr. William Rossmoore and 
Mr. Basil Pollitt, on the Brief) 
(Morton Stavis, Attorney) 
Mr. Benjamin C. Van Tine 
argued the cause for Defend- 
ants-Respondents. 


(Henry F. Schenck, of Counsel) 


(Theodore D. Parsons, Attor- 
ney General, Attorney for 
State of New Jersey) 


Mr. Jerome C. Eisenberg, At- 

torney for American Jewish 

Congress, New Jersey Region. 

Messrs. Rothbard, Harris & 

Oxfeld, Attorneys for American 

Civil Liberties Union. 

Mr. Solomon Golat, Attorney 

for Civil] Rights Congress of 

New Jersey. 

The opinion of the Court was 
delivered by Bigelow, J. 

This appeal brings into ques- 
tion Chapters 21 to 25 of the 
Laws of 1949. These statutes add 
to the oath of allegiance found 
in R. S. 41: 1-1 and to the oath 
pledging support to the consti- 
tution, R. S. 41: 1-3, the follow- 
ing terms: 

“That I do not believe in, ad- 
vocate or advise 
force, or violence, or other un- 
lawful or unconstitutional | 
means, to overthrow or make! 
any change in the Govern- 
ment established in the United 


States or in this State; and 
that I am not a member of or 
affiliated with any organiza- 
tion, association, party, group 
or combination of persons, 
which approves, advocates, ad- 
vises or practises the use of 
force, or violence, or other un- 
lawful or unconstitutional 


means, to overthrow or make 
any change in either of the 
Governments so established; 
and that I am not bound by 
any allegiance to any foreign 
prince, potentate, state or sov- 
ereignty whatever.” 





(Continued on Page 7 Col. 1) 








Calls for Adherence to 
Judicial Canon 


Syracuse, N. Y. (ACCN)—A 
resolution adopted here by the 
executive committee of the New 
York State Bar Assn. called for 
“strict adherence to the letter 
and spirit’ of its Canons of 
Judicial Ethics specifying that 
any judge running for a non- 


judicial office should resign from 


the bench. 
No names were mentioned in 
the resolution, which stated, 


however, that there are instanc- 
es where this canon 
violated.” 


“is being 


the use of; 


THE UNAUTHORIZED PRACTICE OF THE LAW 


THE PROBLEM IN NEW JERSEY 





By Milton T. Lasher 
(Continued from last week) 


It has been held in this State | 
that a corporation cannot prac- 
tice law directly or indirectly.” 
But an incorporated title com- | 
pany may practice law under 
paragraph (a) of R. S. 2:111-5, 


and so may an individual or 
partnership engaged in the 
business of searching (note the 
word) or insuring titles to real 
estate. They may, insofar as 
searching and guaranteeing 
titles to real estate are concern- 
ed, render legal advice or pre- 
pare and execute conveyances or 
other instruments connected 
therewith or incidental thereto. 
Under paragraph (d) of this 
same section a real estate broker 
is supposedly limited to the 
preparation of deeds and other 
instruments, but by use of a title 
company or searcher, he may 
handle a complete closing from 
start to finish. This is being 

every day. 


done 
RR. & Visi 


authorizes 
the formation of a corporation 
to insure “against loss or dam- 
age on account of encumbrances 
upon or defects in titles to real 
property and against loss by 
reason of nonpayment of prin- 
ciple and interest of bonds and 
mortgages”. Such a corporation 
shall have all the powers grant- 
ed and be subject to all the 
duties imposed by Title 14, Corp- 
orations General.* It shall not 
transact any other business 
than that specified in its origin- 
al or amended certificate of in- 


(2a) 








Scores Judge's Order to 


Lawyer to Raise Fees 


Providence, R. I. (ACCN)— 
“Any lawyer worthy of the 
name should be able to fix the 
value of his own _ services.” 
James L. Taft declared in his 
address as retiring president of 
the Rhode Island Bar Assn. at 
its annual meeting here. 

Taft, without mentioning 
names, criticized the recent act- 
ions of Probate Judge Samuel H. 
Brenner of Woonsocket in twice 
ordering lawyers to boost fees 
for Probate court work to mini- 
mum prices set by the Woon- 
socket Bar Assn. A Providence 
law firm in one of the cases re- 
fused to follow Judge Brenner’s 
edict and the judge finally ap- 
proved the moderate fee origin- 
ally requested by the firm. 


Deploring publicity given the 


action of the Woonsocket Judge, 


Taft, in a deviation from his 


prepared address, declared: 


“IT personally am opposed to 
minimum fee schedules. Any 
lawyer worthy of the name 


should be able to fix the value 


of his own services. ronal 
of my own feelings in the mat- 
ter, I think it ridiculous for a 


probate judge to order a repre- 
sentative law firm to increase its 


requested fees.” 


The matter of discipline with- 
in the bar also was discussed by 


Taft in his farewell address. 


“There are instances,” he de- 
clared, “in which some of our 


members are bringing a certain 


amount of disrepute to the pro- 
fession. This conduct is not al- 
ways serious enough to warrant 
discipline by the Supreme court 
committee. However, if we are to 
expect the public to respect us, 


we must keep our own house in 
' order, 
arise, we should either warn the 
member in question, or if the 
matter is serious enough, expel | 
him from the association.” 


and when such cases 


corporation.” Quaere: Are the 
powers of title companies to 
render legal advice, prepare con- 


| veyances and the like, which are 
| Obviously the practice of law, 


conferred by their charters or 
by R. S. 2:111-5? If the grant is 
conferred by charter, should it 
be treated any differently than 
a corporate grant to practice 
medicine, optometry or any 
other profession. and for the 
same reason void? On the other 
hand, if the grant is claimed 
under R. S. 2:111-5, does the 
title of this act® support a grant 
of corporate power,” and if it 
does, are these provisions 
“special” in the constitutional 
sense? The study of these 
questions merits the further 
attention of the Bar. 

Reai Estate brokers are lice 
ed pursuant to the provisions of 
R. S. 45:15-1 et seq. Nothing in 


S= 


this act specifically authorized 
the preparation of legal instru- 
ments.” R. S. 2:111-5 (d) in- 
cludes within its protection not 
only licensed real estate brokers 
but also anyone emrloycd by 
them. Fortunately for the legal 
profession, relatives of real 
state brokers are not included. 
Again the question arises, does 


the purported authority of real 
estate brokers to prepare legal 
instruments flow from R. S. 
45:15-1 et seq or must it depend 
on the provisions of R. S. 
2:111-5? 

What has been said with re- 
spect to title companies applies 
with eaual force to corporate 
fiduciaries and to corporate real 
estate brokers. The purported 
grant to individual brokers is 
likewise affected by the con- 
stitutional uncertainty of the 
title of R. S. 2:111-1 et seq. 

With this background in mind 
perhaps the efforts of the or- 
ganized bar to control the un- 
authorized practice of the law 
will be understood more sym- 
pathetically. These efforts were 
directed in three principle 
fields: in the Legislature, in est- 
ablishing voluntary codes, and 
in the Courts. 

Since 1915 attempts have been 
made to find a remedy in the 
Legislature.” The first and only 
bill which passed was the 1924 
act previously discussed. In re- 
cent years each of these bills 
has been known by the lawyers 
as the “Civil Penalties Bill” and 
labeled by the opposition as the 
“Lawyers Monopoly Bill.” The 
bills through 1945 were defeated 
in either the House or the Sen- 
ate, in part by votes of members 
of the bar serving in the Legis- 
lature, of which more hereafter. 


(Continued on Page 5 Col. 1) 





23. N. a io Engraving Co. v. Schoen- 
ert & Son n (1923) 95 N. J. B 12 
122 Atl. 307. : oe 

Ur v. Landlord’s Managemen 





t Co 


tion (1933) 114 N. J. in. 68, 


Black and White Operating 

srosbart (1930) 107 N.J.L. 63, 

24. R.S. 17:18-1 

25 t.S. 17:18-8. 

26. LL 1924 ch. 138 p. 308. A supple- 
ment to an act entitled ‘‘An act for the 
punishment of crimes’’. (Revision of 1898) 


approved June fourteenth 
hundred and ninety eight. 
L 1898 Chapter 235 p. 794 
“An act for the punis hme nt of Crimes’’ 
27. Robbins v. Lanning, 93 N.J. 
262. Here an attempt was made to amend the 
crimes act to provide that any person who 
married a girl under 18 without parental 
consent should be guilty of a misdeameanor. 
The amendment also declared that the mar- 
riage should be void. Chancellor Walker held 
this latter provision to be unconstitutional 
because not embraced within the title of the 


one thousand eight 


act. Followed in Niland v. Niland 96 N.J. 
Eq. 438 
28 Art. IV Sect. a — 4 
Art. IV ct om ar. 11 
29 R.S. 45 3. 15 nti itien the licensee to 


‘ 1 
perform all of the 


acts ‘‘contemplated 
hereia’’. 

R.S. 45:15-3 defines a broker to be a 
person, firm or corporation who, for a fee, 
commission or other valuable consideration, 
“lists fer sale, sells, exchanges, buys or 
rents, or offers or attempts to negotiate a 


sale, exchange, purchase or rental of real 
estate or an interest therein, or collects or 
offers or attempts to collect rent for. the 
use of real estate or negotiates, or offers 
or attempts to negotiate @ loan secured or to 
be secured by a twortgage or other encum- 
brance upon a transfer of real estate for 
others"’. 
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DIGESTS OF RECENT OPINIONS 





PRACTICE — A plaintiff who for 
almost two years takes no ac- 
tion to take advantage of de- 
fendant’s failure to file an an- 
swer, and goes through a con- 
tested trial, is estopped from 
effectively taking advantage of 
the default after the trial is 
concluded and the charge de- 
livered. 

Digested from an 
Colie, J.A.D., rendered 
1949. Superior Court, 
Div. Schneider v, Reed 
lant—Jcohn V. 1 Strong 
Russell Flemin 


ed. 


opinion by 
Oct. 19, 
Appellate 
For appel- 
For 
respondent x. No 
appearance 

Plaintiff f 
ment for t Lev 
by th curt and from 
ment for the defendant Reed en- 
tere 


om a judeg- 
lirected 


jude- 


adele 


the 


don th 


contends 
1g On 


May 
on 
tried 


filed 
hswer 
Was 





| SAVE with 
SAFETY 
and 
‘PROFIT 
MORTGAGE 
FUNDS 


AVAILABLE 
ATTRACTIVE 


LEGAL 
FOR 








FAND LOAN associations 


©. NATIONAL NEWARK BLDG. 
: 14 Commerce St “Newark, Ned. 





Consult “MOHAWK” for 
G. I. Home Loans 





| 
December. 14, 1948 and Reed was 
represented by counsel who took 
an active part in the trial. At 
the conclusion of the court’s 
charge, plaintiff’s counsel except- 
ed theretc stating your 
Honor referred to the fact that 
defendant denies certain things 
on the question developed in the 
pleadings, and I’d just like to 
take exception to your Honor’s 
eference there, because there is 
no pleading this defend- 
ant.” 

bove 


Held: The abi 


filed by 


GQ UY 


lan 


»ption 
Affirmec 
APPEAL as 
the case 
an appeai 
Digested fr 
opinion rendered 
Supreme Court. Lenton v. Hill 
For appellant—Theodore Rabin- 
owitz (Charles Rubenstein, atty., 
Bernard S. Glick on the brief) 
For respondent—L. Stanley Ford 
(Ford & Taylor, attys.). 
Judgment herein was entered| 
in the Superior Court Law Divi- 
sicn on December 13, 1948. Upon 
appeal to the Appellate Division, 
a unanimous judgment of affirm- | 
ance was entered May 23, 1949. 
Thereafter notice of appeal to 
this court was filed. 
Held: The case is not 
which an appeal to this 
right exists under Art VI, Sec. 
Par. 1 of the Constitution of oa 
cr under Rule 1:2-1 and the ap-} 
peal is accordingly dismissed. 


— Appeal dismissed 
not one in which 


as of right exists. 


is 


yma per curlam 


Oct. 17, 1949. 


one in 
court of | 
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NATIONAL SURETY CORPORATION 
Specializing in the Execution of 
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Financial Printers 


SPECIALISTS in all printed forms and documents 
required for filing and registration with the 
Securities and Exchange Commission 


ARTHUR W. CROSS, INC. 
PANDICK PRESS. INC. 


71-78 CLINTON STREET, NEWARK 5 
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TITLE INSURANCE 
MORTGAGES 
CONVENTIONAL MORTGAGES 








The Largest Title Insurance Company 
in New Jersey 
Capital and Surplus over $1,600,000 


UniTED STATES MORTGAGE & TITLE 
GUARANTY ComPANY ot NEw JERSEY 





#210 Main St., Hackensack 
/ Phone HA-2-4300 


; asSailant 


V.| dent. 
{Common Pleas the murderer was 
appreh -nded 
| Thereafter, 


| evidence, 
|} that the appeal was 


| APPEAL — The Supreme Court 
will net suffer an appellant to 
lose his right to a review of a 
meritorious question solely by 
reason of his having mistaken- 
ly proceeded by appeal rather 
than by petition for certifica- 
ticn, or vice versa, and will, 
under Rules 1:7-9 and 1:5-1 
(a) treat the cause as if certi- 
fied on the courts own motion. 
WORKMEN’S COMPENSATION 
—As a general rule, attacks on 
night watchmen are accidents 
arising out of the employment. 
out of the 
flows as a 
from a 
the em- 


—An accident arises 
employment if it 
rational consequence 

connected with 

t. 

cident is a risk connected 

ith the emplcyment if but for 

mnditions surreunding the 
nent the accident would 
ppened. 


risk 


1ead by an 

cor men, 

eived earlier 

len, and he was 

hand and foot. No- 
taken from the pla 

‘ oximately 10:40 P.M. the 

ief watchman, who was en- 

eed in an unsuccessful attempt 

to gain admission to the factory, 

saw an unknown colored man 

run away from the building. De- 

nt died five days later of the 

injuries thus received. 

The Bureau on May 27, 1948, 
dismissed the petiticn on the 
ground there was no proof the 
had entered the build- 
to do anything but rob dece- 
Pending appeal to the 


nor 


cede 


ing 


and = confessed. 
on September 21, 1948, 
the County Court remanded the 
matter to the Bureau for further 
by an order providing 
“withdrawn 
and discontinued”, to which or- 
der both parties consented. The 
Bureau on November 15 again 
dismissed the petition. On ap- 
peal by petitioner, the County 
Court reversed the Bureau on the 
’round the attack was a risk to 
which decedent was exposed as 
a normal incident cf his employ- 
ment and that since the proofs 
showed no acquaintance between 
decedent and the assailant and 
no reason for personal attack, 
in the absence of contrary evi- 
dence adduced by the employer, 
it must be conceded that death 
arcse out of the accident. The 
Appellate Division affirmed un- 
animously. The employer then 
took this appeal. 

Held: The present appeal is 
improperly taken and is subject 
to dismissal. The original appeal 
to the Common Pleas Court was 
“withdrawn and discontinued” 
The determination now sought tc 
be reviewed was not entered un- 
til November 15, 1948 and is ac- 
cordingly governed by the new 
constitution which gives appel- 
lant an appeal as of right to the 
Appellate Division with a fur- 
her appeal here as of right only 

en a constitutional question 
is involved or there is a dissent 
in the Appellate Division.’ 
rt, however, will not 

pellan to lose the 
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New Jersey Unit For JAGC 
Reserve Officers Activated 


Members of the New Jersey 
Bar, who hold Reserve Commis- 
sions in the Army of the United 
States, will be interested to learn 
that a Reserve Unit for JAGC 
Reserve Officers has_ recently 
been activated for the State of 
New Jersey. This unit, of which 
Baruch S. Seidman is the tem- 
porary commanding officer, is 
designated the 1388th JAGC 
Unit (training), and meets reg- 
ularly on Wednesday evenings at 


as 


the Kearny Navy Yard, Kes 
New Jersey. 

All active JAGC Reservyis: 
be authorized by their Un 
manders to attend meet 
this organization, and 
credit for such attendan 
officer interested in eithse 
assigned to the unit or at 
meetings should ec 
cate with the Senior A) 
structor for New Jerse 
Kearny Navy Yard, Ne 


1ts 





$56.09 y if 
merely to b Cole, 
great risk of entering the 
tory and of taking the time to 
tie him up after robbing him. 
Every reasonable inference points 
to an intent to rob the , factory: 
that the killing of Cole was a 
necessary step and the snatching 
of his wallet but an incident: 
that the thief was fcrced to 
acandon his project and flee for 
fear of detection by the relief 
watchman. 
The danger 


or 


he t 


of robbery is in- 


wever, 


-empl 


yyee 


Divisio: 
case on 
an exce 

gover! 


this 
eated it as 
general rule 
night watch 
hcwever, 


oa, 
Walther 


2uished 
and tr 
the 
tacks on 
would seem, 
fa that 
by a fellow employee 

recbing him, should ni 
the doctrine of the Sand 
have barred recovery. T 
ation involving attacks 

watchmen is altogether c 
from cases of horseplay < 
rels between fellow emp! 


Affirmed. 
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Provision for 


One day to life 


Benefits 


paid for long periods, from five to 
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Monthly 


Indemnity 


Provisions. 


4% WASHINGTON STREET 
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' meer 


Indemnity for Specific Losses 
for Disability by 
Indemnity for Disability 


Special Coverage Policies for Members of ages 60 to 


No Cancellation (No. 16), or Age Limitation (No. 20) Sta 


Whether you are now insured, or considering sesne form of Dis 
Insurance, you should know more about the Professional Policies, wit 
Income Provisions for One day of Disability; and For Life, if yeu s oul 
become Totally Disabled for an extended period, by Accident or Coa 
fining Sickness. Waiver of Premium Provision. Emergency Protectio® 
ts assured to Members of the Professions. Policies issued for M: 
Income te protect your time value, within Company insuring 


For full information, address 


CHARLES R. GUERNSEY, Manager 
PROFESSIONAL POLICY DIVISION 


INCOME PROTECTION WITH LIFETIME BENEF!TS 


A New Insurance for Loss of Professional Time 


ibility 


lay Accident Di 
Provision f 
One day t 


Benef: 


THE UNITED BENEFIT LIFE 
INSURANCE COMPANY 


The Companies organized by Dr. C. C. Criss 
Licensed and Qualified, with Branch Offices, in All States 


POLICYHOLDERS IN EITHER COMPANY PROTECTED B 
LARGE RESERVE FUNDS 
MILLIONS PAID IN BENEFITS. PROMPT CLAIM SERVIC 
Policies issued by these Companies, have Liberal, Broad Coverag: 
visions for Time Loss Protection. Professional Time- is your g! 
asset. You assume the Liability for all that your limited Policy 
not protect. This Insurance is specifically designed to help you. T 
ands have been helped from the first day of disability. Many have 


thirty years. 
by Accidenis. 
Accident. 


by Sickness. 


Special Provision for Indemnity during Recovery Period 


Additional Indemnity for Hospital, or Reg. Nurse Expen 


Insurance not promoted by local membership organizati 


* All Qualified Members of your Profession aceepted. 


ility 


ithly 
limits. 


NEWARK 2, NEW JEsSE! 


Telephone Mitchell 2-2662 
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KORKMEN’S COMPENSATION 
—EVIDENCE — Direct evidence 
of the cause of death is not 
essential; this may be proven 
by circumstantial evidence. 

In civil cases it is sufficient if 
the circumstantial evidence be 
such as to afford a fair and 
reasonable presumption of the 
facts inferred; that is, that the 
cdaimed conclusion be a prob- 
able or more probable hypothe- 
sis, With refernce to the possi- 
bility of other hypothesis. 


Digested from an opinion by 
’kerson, J., rendered Oct. 18, 
49. Supreme Court. Jochim v. 
Montrose. For appellant—Frank 
nk (James J. Carroll, atty.). 
xf respondent Leo Yanoff 
green & Yanoff, attys.). 
The Workmen’s Compensation 
au awarded compensation to 
1er for the death of her 
band. The award was affirm- 
ubsequent appeals and de- 
t appeals here. 
ndant offered nc proof 
Petitioner’s proofs were that de- 
eden’ was employed by defend- 
Bn id a Key to the plant, and 
s duties included opening the 
nd work on the floor level 
1ecking vats on a platf 
he morning of January 
left home 
Shertly 
ind dead at 
eading to the platform on 
the vats were located 
his work 
rownish dirt” on his ha 
wearing his work 
ibber Overshoes, the fl 
7a8 “moist and slippery”, and 
7¢@ steps were “moist”. 





in his str 
thereafter 


+) + + f + 
tne Toot ol 


clothes, there 





There was no eye witness as to 
the actual occurance but death 
yas found to be due to a recent 
‘acture of the skull caused by 
:blunt force applied at the left 
pital region and there was 
1er external marks on the 
Decedent was 54 years cld 
1 good health 
single point argued by de- 
it is that there was no evi- 
tantamount to legal proof 
tain the finding that death 
zrose out of and in the course of 
‘he employment. 
Held: The settled rule is that 











DIGESTS OF RECENT OPINIONS 


, daily. In addition there was tes- 
timony as to the installation in 
and direct evidence is not neces- defendant's plant and the dos- 
sary. In civil cases it is sufficient’ 28° to which plaintiff was ex- 
if the circumstantial evidence is POSed. The installaticn was of 
such as to afford a fair and rea-| the type receiving the highest 
sonable presumption of the facts classification by the code and the 
inferred. The only requirement 1s ©XPOSure was far below maximum 
that the claimed conclusion from | 2!lowed by the code. 
the offered facts must be a prob- Held: The testimony reveals 
able or more probable hypothesis,| the installation and equipment 
with reference to the possibility | was of the highest quality and 
of other hypotheses. ;conformed to the standard of 
Applying this test, the court) such installation as well as that 
concludes the evidence was such|the exposure was ccnsiderably 
as to afford a fair and reasonable/| less than the permissible dosage. 
presumption that _ petitioner’s| Plaintiff's experts, considered in 
death was caused by a fall on; the most favorable light, sought 
the slippery floor or steps while | to establish that the installation 
pursuing his duties. did not conform with a standard 
Affirmed. of their own and which they as- 
—_—__—_ serted should have been estab- 
NEGLIGENCE — A possessor of | lished by defendant, rather than 
a dangerous instrumentality is| that it did not conform with the 
nct an insurer against injury 





| Standard practice in the indus- 
but is chargeable with exercis-| try. This is contrary to the recog- 
ing a commensurate degree of | nized rule. In adopting the best 
care to prevent injury thereby| standard practice and installa- 
and should take every reason-| tion the defendant discharged 
able precaution suggested by/| its duty to take every reasonable 
experience and the known dan-, precaution suggested by experi-| 











gers of the subject. }ence and the known dangers of; 
—A possessor of a dangerous in-|the instrumentality. A user of a| 
strumentality who uses the best Gangerous inst 1entality is not | 
standard equipment and in-|2 insurer agai! injury that| 
stallation and follows the best, ™ay result therefrom, but is} 


standard practice in its use chargeable with a duty to exer-| 


fulfills his duty and it not lia-|C1Se a commensurate amount of 
ble in negligence therefor. care and this dut endant dis-| 
Digested from an cpinion by | “43° d. | 
Eastwood, J.A.D., rendered Oct. Affirmed. 
' 


14, 1949. Superior Court, Appel-| -- 
ite Div. Rakowski v. Raybestos.| LANDLORD AND TENANT — To} 
For appellant Nathan Rabino-| constitute the relation of land- | 
witz (Hyman D. Goldberg and lord and tenant there must be} 
Ervan F. Kushner on the brief).| present the elements cf per-| 


| 





For respondent—Harry E. Wal-| mission by the landlord and) 
burg (Cox & Walburg, attys.). subordination by the tenant to 
Plaintiff contends the trial the landlord’s title and rights. 


court erred in directing a verdict} REAL PROPERTY — Delivery of 
for defendant. possession is normally essen- 

The acticn was based on negli- tial to a transfer of good title. 
gence and sought ee =~ Digested an opinion by 
injuries claimed to have been) 1 ces J.A.D., rendered Oct. 19, 
sustained by plaintiff by expos- 1949. S ia Cm. oe llat 
ure to X-rays while employed by rn oS; ayers 


Div. Westervelts v. Regency. For 
iefendant to fluoroscope rubber | She arin 
eam I appellants—Paul T. Huckin. For 


see : : | defendant-respondent—L. Stan- 
lair offered in evidence the} t 
ane 3 ’ | ley Ford. For plaintiff-respondent 


“American War Standard Safety eee ha 
Code for the Industrial Use of! Julius J. Se _— 
Defendants Van Doorn appeal 


from 





"Missouri Plan’ Has Improved Judiciary: Hyde 





State’s Chief Justice Tells 
New York Group of Benefits 
of Nonpartisan System 


NEW YORK (ACCN)—The 
“Missouri plan” for selecting jur- 
ists has proved extremely suc- 
cessful and “has taken our 
courts out of politics.” Chief 
Justice Laurance M. Hyde of the 


Missouri Supreme court declared | 
in an address here at a luncheon | 


sponsored by the Citizens Com- 


mittee on the Courts, which is) 
seeking adoption of a similar) 


system in this state. 











X-rays and a revised safety code| - 
fcr the industrial use of X-rays.| from a supplemental judgment ot 
ision directing 


“ : | “eb ery Tit 
The codes classified the different} the Chancery Div > 

possession Ol} 
by them tc} 





. 17 : | xy ~rrender 
types of installations and the|them to surrend 
maximum amount of dosage to| premises occupied 







































iit Hse burden of proof may be sus- D aehees Cet a 
or ’ained by circumstantial evidence which a person might be exposed | cot — ee eh ee 
as aa eee ruptcy of Regency 
‘fe gui TTT Plaintiff sued Regency to re-| 
> =/cover moneys due. Prior to entry| 
CRIMINAL & SURETY BONDS =| of judgment, Regency: conveyed | 
STATE e FEDERAL =/the premises to the Van Doorn’s| 
HARVEY R. RUBENSTEIN ee ae 
786 Broad Street, Newark 2, N. J. =| secured judgment against Regen-| 
Day and Night Service . . . Call MArket 3-6730 =/lcy and then brought action| 
“ANI (NUQUUUEOONOUCUOAQOUNGOOUUGAOUOOOUUNGOOUOEOGOUOGGOOOUECOOOLEEOUEOOOEOREAOU ERGO TOEOUO READE: | Ft the Van Doorn’s to set| 
faa es wd aside the conveyance as fraudu-| 
lent. While the action was pend-| 
"O- ing Regency went into bank-| 
est ruptcy and n Henig was} 
38 TITLE SE RVICE | appointed Trustee and was added 
us as an additional defendant. On 
= | September 13, 1948, the Chancel- 
| lor appointed Henig receiver pen-'! 
|dente lite of the premises and 
| directed the Van Doorn’s te pay 
® ® ® ® | Henig $450.00 per month “as rent 
| for said premises” and that from 
| Said rents he pay the taxes, sew- 
| erage charges and fire insurance 

on the property. 
| On October 25, 1948 the Court 
rs filed its opinion setting aside the 
rd , ‘ conveyance and thereafter en- 
, Largest title plant in the State tered the supplemental judgment | 
here appealed from. 
COMPLETE, COOPERATIVE Pgerg-nigarknyery naira Ao 
| tue of the order of September 13, 
STATEWIDE SERVICE | 1948, they are tenants of the} 
ty vm | Trustee and cannct be compell- | 
th | ed to surrender possession until 
Jd | proper proceedings are taken to} 
D- jevict them as tenants. 
oD | Held: Defendants contention 
nd New JERSEY REALTY TITLE is without merit. It is based on 
INSURANCE CoMPANY . —We Cooperate With Attorneys— 
SARASOHN & CO. 
ast nea res snvesrase coe 7 

ice Cxclus 7 areas rent | 
: MArket 3-3213-4 ! 

















the order directing them to pay | 


the Receiver pendente lite $450, 
“as rent’, monthly. 

The relation of landlord and 
tenant arises from a ccntract. 
There must be present permission 
by the landlord and subordina- 
tion to landlord’s title end rights 
on the part of the tenant. Here 
there was no contract and no 
subordination to the rights of 
anyone as landlicrd. On the con- 


trary, they vigorously asserted 
that Mr. Van Doorn was the 
rightful owner. 


The use of the word “rents” in 
the September order did not 
create a landlord-tenant rela- 
tionship but was merely a loose 
usage of the term to indicate 
payments to be made tc the re- 
ceiver. 

Defendants contention that the 
supplemental judgment is incon- 
sistent with the earlier final 
judgment is also without merit. 
The final judgment directed de- 
fendants to execute a good and 
sufficient deed of conveyance of 
the premises. A good and suffi- 
cient deed is a marketable deed; 
one that passes good title tc the 
lands; and delivery of possession 
is normally essential to the trans- 
fer of good title. A vendee may 
reject title not accompanied by 
immediate possession unless the 
agreement be otherwise. There 
is nothing in the final judgment 
reserving any rights to defend- 
ants. 


Affirmed. 


Under the Missouri plan, 
which has been in operation 
nine years, judges are appointed 
by the governor from a panel 
supplied by a nonpartisan com- 
mission and then after a year in 
office are accepted or rejected by 
the electorate. 


Besides ending the _ active 
participation of political leaders 
in the selection of judges, the 
plan has also produced several 
favorable by-products, Justice 
Hyde told the 350 persons, in- 
cluding many prominent lawyers, 
attending the luncheon. 


“Court dockets have been 
brought up to date, delays les- 
sened and expense of litigation 
reduced because judges spend 
no time campaigning for re- 
election but are free to use all 
their time on their work,” he 
explained. “Our judges are now 


‘always working on the next 
case and not on the next 
election.” 

Justice Hyde said that the 


Missouri plan, which has long 
attracted interest as a practical 
mode! for other states, had defi- 
nitely raised the level of the 
Missouri judiciary. 

“T would not say that the party 
system hasn’t given us some 
good judges,” he said. “You have 
had some good judges and we 
have had some good judges, but 
its batting average is poor.” 

He added that under the Mis- 
souri plan, however, a gradual 
and continuing improvement in 
the average was inevitable. 

Other speakers included 
Morris B. Mitchell of Minneapo- 
lis, chairman of the American 
Bar Assn.’s_ special committee 
on judicial selection and tenure, 
who said citizens’ groups in sev- 
eral states were working for 
adoption of the Missouri plan. 

Kenneth M. Spence of the law 
firm of Spence, Hotchkiss, Park- 
er and Duryee declared that 
support for such reform must be 
sought among the general public. 

Presiding at the luncheon was 
Samuel Seabury, who heads the 
Citizens committee. 








BONDS 





Court & Fiduciary 


PHILIP FIERSTEIN & CO. 


No applications Required on Fiduciary Bonds of $5,006 or less 
17 ACADEMY ST., NEWARK 2, N. J. 


BONDS 





Mitchell 3-4430-1-2-3 











1812-1948 


A heavy wooden, metal-bound box 


was this bank’s first vault; 


and 


upon the mantelpiece above, two 
knives of small-sword dimensions, 
and two large horse pistols warned 
robbers away. 


COMPLETE 
TRUST SERVICE 


Whatever fiduciary 


service your client 


may require, the National State Bank 


renders it—as efficiently as possible, and 


with the determination to make it pleas- 


ing to you and your client. 


NATIONAL STATE BANK 


{Department of Estates & Trusts) 
810 BROAD ST., NEWARK I, N. J. 


Member Federal Deposit Insurance Corporation 
Charter Mensber—Newark Clearing House Assoctatton 
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The Judicial Conference | 
urt Rules are thought of chiefly as regulations 
A less noticed achieve- 
lInstit 





lil¢ Ci 
administration. 


edure and 
tr tne 


Judicial Conl e, an ution 


ir 


1 respect to the <¢ 
these conferences WV 
ed amend 1ts of 
peen submitted 


ne 
lawyers. 
nonz 
posals of 


i Lal ana indivicu 
nendations were circulated 


example, the pri 


] 
Bar As 
! 


il 
! members 
the Essex Co ; 
blished in the New Jersey Law Journal. A 
were suggested by judges themselves. 
igenca, which ran twenty 
the Judi- 


cthers, for 
tion, were 
of amendments 
these items were collected in an ¢ 
and was circulated in advance among the memovers 
cial Conference. Chief Justice Vanderbilt. Mr. Justice Case, Mr. 
Justice Heher and Mr. Justice Oliphant took turns in presiding 
cver the Conference. Barring a few items, evidently abandoned 
by their sponscrs, each topic of the agenda was presented orally and 
many provoked lively debate. With the close of the conference,, the 
Supreme Court took the proceedings of the sessions under advise- 
ment. In his recent address, opening the 1949 semester of the 
New Jersey Institute for Practicing Lawyers, the Chief Justice 
ennounced that the Supreme Court has had eight meetings cn 
the subjects brought forward at the Judicial Conference and that 
the deliberations have not been concluded, 

The Judicial Conference has not been allowed to become the 
sole medium for achieving needed amendments in the rules. Dur- 
ing the interval between the first and second of the Ccnferences, 
changes indicated by the experience of the judges and lawyers 
were enacted prompily. is every reason to believe that the 
re-examination of the rules is a continuous process and will re- 
sult in further revision of the rules during recesses of the annual 
sessions of the Judicial Conference, 

The progress achieved through the new system of courts is 
more evident than in the Judicial Conference. To cite 
one example, many lawyers will recall the frustration ex- 
perienced in th peated attempts secure the adoption of a 
of couit wil vould bring out of the procedural 
cuaemire in which the prerczative writs were formerly enmeshed. 
When much d -ountered during the 
lasi of the new procedure in lieu of pre- 
ri were made in le 3:81. Other, 
less ice were deferred for 

unmistakable indica- 

-nacted promptly. 
-e, the Chief Justice stress- 
} ie recommended that 
ild nct be completely 
iS given to the 
y scme changes 
ze, Which the Judi- 
jue in large measure to 
it is certain that parti- 
ttract the best quali- 


number 
All 


pages 


pu 
ol 
to 


yl 


fe abl <5 
nerve 
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sAmrhoere 
nownere 
Dut 

ne re 
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rule 


zs 
ifficulties were en 


less Serious 


o 
yore changes 


4 -On- 
urgent con 
sideration 


+ ¢ 
T10n 


ility of introducing a 
1embership from year to year. 
Conference so quickly achieve 

the cooperation Bar Associations 
cipation in the Conference will ccntinus at 
fied members of the Bar. 

In view of the relatively stable membership of the Conference, 
some changes in its procedure may prove desirable. For example, 
in view of the limited opportunity now afforded to engage in de- 
bate from the flcor, representative committees might be appointed 
well in advance of the Conference. These groups could review, 
sift and report upon all proposals coming within the subjects as- 
signed to them. Since debate would be limited to proposals of 
major impcrtance, the existing time restrictions might be relaxed 
substantially. The Conference as a whole would thus be relieved 
of the tedious obligation to ccnsid2r proposals which were not 
supported by a substantial body of experience and opinicn. Each 
member of the Conference would be assured of an opportunity 
to participate actively in some important work, through service 
upon a committee. That respcnsibility would also sustain in- 
terest throughout the year in the program and achievements of 
the Conference. This system would not forezlose consideration 
of proposals which do not gain the adherence of a majority cf 
the committee in charge. Minority reports might also be re- 
ceived and debated. 

Whatever the future organization of the Judicial Conference 
may be, its permanent piace as an indispensable feature of our 
judicial structure seems assured. In its conduct and promise, this 
unique institution guarantees that cur judicial system will ever 
be alert to its deficiencies and provided with a means for re- 
appraisal and improvement. 
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FEDERAL TAX NOTES 


By HAROLD KAMENS 
INCOME TAX 

Capital Expenditures: Amounts 
spent to acquire a business are 
capital expenditure. 

FACTS: Taxpayer, a linen 
supplier, acquired a smaller com- 
petitor for $50,000., which pur- 
chase price was divided $35,000. 
for “linens” and $15,000. for 
“commissions.” Taxpayer argu- 
ed that $15,000. would have been 
the cost in soliciting the equiv- 
alent amount of business, and 
was, therefore, deductible as 
commissions. 

HELD: The $15,000 was, in 
reality, a payment for goodwill 
and constituted a capital expen- 
diture. Los Angeles Towel Ser- 
vi Company v. Com. T. C. 
Memo, Sept. 14, 1949. 

Alimony: Alimony received as 
divorce tax- 


vice 


in incident to is 
able. 

her 
agree- 


rr the 


xpayer and 
tered into an 
roviding f 

en al 

‘ly pri- 


asree- 


1d 
au 


13°20 
Compensation: Circumstances 
i did not consti- 


in yn mnt 
All dd1 5 aill 


tute back pay. 

FACTS: Taxpayer the 
and officer of a hotel cor- 
poration which was in default 
of a mortgage. Tne mortgagee 
did not foreclose, hoping that the 
corporation would extricate it- 
self from its financial predica- 
ment. From 1937 to 1942, the tax- 
payer drew no salary. 

In 1944 the hotel reported a 
profit and taxpayer drew what 
he called back salary for the pri- 
or uncompensated years. This, he 
sought to prorate under Sec. 107 
(d). 

HELD: The possibility of a 
foreclosure was not akin to a 
receivership so that Sec. 107 (d) 
was applicable. Langer, Dec’d., v. 
Com. 13 T..C: 

Accounting Periods: Dissolu- 
tion of one corporation into an- 
other did not erase the liability. 

FACTS: Taxpayer’s. business 
was long term construction con- 
tracts, and it reported income on 
the completed contract method. 
For the taxable year, taxpayer 
transferred its assets to the par- 
ent corporation in a nontaxable 
reorganization. The parent re- 
ported the income of both. 

HELD: Since taxpayer was on 
the completed contract method, 
it was required to report its own 
income for the last taxable pe- 
riod. Standard Paving Company 

Com. 13 T. C.— 

Housing Expenses: Such ex- 
are not deductible when 
for a job indefinite in 


case 


Was 


owner 


penses 
spent 
length. 

FACTS: Taxpayer was in the 
building business in New Jersey. 
In 1944, he took a job in Wash- 
ington, D. C. with the W. P. B. 

n account of unavailable hous- 
ing, taxpayer rented an apart- 
ment in Washington, while his 
family remained in New Jersey. 

HELD: Taxpayer’s employ- 
ment, although indefinite, was 
not temporary. Hence, housing 
costs were personal. Milne v. 
Com. T. C. Memo., Sept. 29, 1949. 

Family Partnership: Under the 
facts, a family partnership 
existed. 

FACTS: In 1915, taxpayer and 
her husband each put up $1,200. 
to purchase a coal yard. For 
many years they worked togeth- 
er, the husband doing the selling 
and the wife managing the 
Office. 

For many years, the husband 
reported all the income. In 1944 
their informal partnership was 
memorialized by a partnership 
agreement. 





1° 


_ . Voice of the Bar 


COMMENT AND CRITICISM 
INVITED 





Editor: 

Recently I thought of making 
the suggestion that you offer 
some space, on occasion, to cur- 
rent novel experiences that 
might be reported to you by 
members of the Bar. This ought 
to prove interesting, and perhaps 
of some value to those who might 
find themselves similarly situ- 
ated. 

May I begin with this one? At 
real estate closing about a year 
eller was confronted 
objection of an open 
which had been enter- 
a prior owner. Inquiry 
the holder of the judgment 


. tr ? +1, + + rt } ; 
Le aiea ni wa ely 


agalns 


1g 
y the prior 
robably be 
months 
fund 
e judgment 


the 


ol 


ad paid hi 
viier. The 


-arelessness, 


*, in turn, 
possibly 

g the strategic importance 
of his position has failed, despite 
some goading, to record the sat- 
isfaction warrant. 

The objective, of course, is to 
have the judgment cancelled of 
record. Both the judgment cre- 
ditors and’ debtor who would 
normally attend to it, have no 
interest, at present, in doing 
anything more about it. More- 
over, the statute permitting can- 
cellation of judgments by court 
order is in favor of a judgment 
debtor only. Two alternatives 
appeared:—(1) an owner’s suit 
to quiet title, (2) an equitable 
remedy of some sort, to the sell- 
er, on the theory that no ade- 
quate legal remedy was available 
to him. 

I regret that at the moment 
no definite result can be re- 
ported. However, an air of con- 
fidence prevails in the camp of 
the seller that, being on the right 
Side, the skirmish will go his way. 

Sincerely yours, 
Samuel D. Joseph 

(Editor’s Note: Our columns 
are always open to every mem- 
ber of the Bar for comment, 
criticism, or any matter of in- 
terest to the Bar.) 


or 








HELD: Although the formal 
agreement was signed in 1944, a 
genuine partnership existed from 
the formation of the business. 
Depue v. Com. 13 T. C.— 

Reorganization: Under the 
facts, a nontaxable exchange was 
effected. 

FACTS: At the instance of the 
chief creditor of A Corp., tax- 
payer was formed to take over 
the assets and liabilities of A 
Corp. The creditors and the 
stockholders of the taxpayer re- 
mained substantailly unaltered. 

HELD: The transaction was 
conducted at arm’s length and 
constituted a nontaxable ex- 
change under 112 (b) (5). Gage 
Brothers and Company v. Com. 
13 T. C.— 

Family Partnership: No gen- 
uine family partnership was 
formed in the instant case. 

FACTS: Taxpayer, over a peri- 
od of years, was engaged in the 
manufacture of canvas articles. 
He had had several partners, and 
in the taxable year made his wife 
a partner. For a long time prior 
thereto, she had assisted in the 
business by performing clerical 
work. 

HELD: No genuine partner- 
ship was formed since the wife’s 
status was agreed upon at a late 
period in the development of the 
business. Cobb v. Com. 13 T. C— 


Veterans’ Compensation 
Benefits Increased 


President Truman Mo, 
signed Public Law 339 libe; 
ing compensation benefi: 
veterans, their dependen: 
beneficiaries. The compe: 
increase in basic rates b 
effective December 1, 194 

In addition, the new la 

1. Provide additional 
pensation for veterans wi 
pendents who are rated 
cent or more disabled. 
fore, only veterans with cd: 
ents who were rated 60 | 
or more disabled were 


receive additional con 


a vet 

submit to examination 

low prescribed treatment 
to do may result 


ure to 
rating be reduced fr 


SO 
in 
per 50 
two years following the ar 
the disease. 

4. Increase the death ec 
sation to wartime widow 
one or more children. 

5. Libteralizes present 
barring payment of com 
tion for injury or disease 
red (not as a result of ow 
ful misconduct) while 
military or civil confinem 
holds such confinement 
“in line of duty” provi 
court-martial sentence 
honorable discharge is n 
mitted, or in cases of civi 
finement the offense do 
involve a felony as defi 
the jurisdiction where s 
is imposed. 

For all World War II ve 
with service-connecte 
abilities and those World 
veterans whose disabilitie 
reen determined by the \ 
be directly service con 
the 8.7 percent across-the 
increase will apply. For ex 
a veteran who is 10 perce 
abled and comes under ei: 
those two categories will 
an increase in his month! 
pensation check from 
$15. Others in those 
w} Cisabilities 


percent 


rcent to percent 


cat 
range 
the 100 maximu 
receive proportionate in 
in their checks. Thus. suc! 
percent disabled veteran \ 
$150 instead of the $138 } 
receives. 

Peacetime rates for s 
connected disabled vetera 
fixed by at 80 perc 
wartime rates. Thus, they 
automatically increased 
new law also. 


Real Estate Title Forum 


The New Jersey Title 
ance Association will h 
annual forum on real esta 
problems at the Essex 
Hotel, 1050 Broad Street, N 
N. J. today from 3 P.M. to 5P 

All members of the Ber 
those interested in real ¢ 
titles are invited to part:ci 
in the forum and presen 
title problems to a panel 
experts. 


1GsSe 


law 


iaW 


Announcement 


Marcus Mandelbaum 
nounces the removal of his ° 
fices to the Colt Building, Ro 
503, 5 Colt St., Paterson 1. 
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against a corporation which, 
among other services, offered to 
issue distraints for nonpay- 
ment of rent and to bring dis- 
possess proceedings. After a pre- 
liminary restraint was issued 
the defendant consented to a 
final decree permanently en- 
joining it from the acts com- 
plained of. Unger v. Landlord’s 
Management Corporation 114 N. 
J. E. 68, 168 Atl. 229. Vice Chan- 
ceéllor Berry in his opinion quot- 
ed with approval from a decis- 
ion of the New York Court of 
Appeals in Re Cooperative Law 
Company (198 N Y. 479, 92 US. | 
15): 


“The relation of attorney 
and client is that of master 
and servant in a limited and 
dignified sense, and it in- 
volves the highest trust and 
confidence. It cannot be del- 
egated without- consent, 
and it cannot exist between 
an attorney employed by a 
corporation to practice law 
for it, and a client of the 
corporation, for he would be 
subject to the directions of 
the corporation, and not to 
the directions of the client. 
There would be neither con- 
tract nor privity between 
him and the client, and he 
vould not owe even the duty 
of counsel to the actual liti- 
gant. The corporation 
would control the litigation, 
the money earned would be- 
long to the corporation, and 
the attorney would be res- 
ponsible to the corporation 
only. His master would not 
be the client, but the corp- 
oration, conducted, it may 
be, wholly by laymen, or- 
ganized simply to make 
money, and not to aid in 
the administration of jus- 
tice, which is the highest 
function of an attorney and 
counselor-at-law. The corp- 
oration might not have a 
lawyer among its stockhold- 
ers, directors, or officers. Its 
members might be without 
character learning or 
standing! There would te no 
remedy by attachment or 
disbarment to protect the 
public from imposition or 
fraud, no stimulus to good 
conduct from the traditions 
of an ancient and honorable 
profession, and no guide ex- 
cept the sordid purpose to 
earn money from stockhold- 
ers. The bar, which is an 
institution of the highest 
usefulness and _ standing, 
would be degraded if even 
its humblest member be- 
came subject to the orders 
of a money-making corp- 
oration engaged not in con- 
ducting litigation for itself, 





ee ee ee ee ee ee 


Legal Problems in Tax Returns 
By: 
of the Philadelphia Bar. 


By: 


By: John E. 


By: Marcus Manofi, 
Basic Accounting for Lawyers 
By: Barton E. Fersi, 
Price 
By: 


University Law School. 


AMERICAN LAW INSTITUTE 
133 South 36th Street 
Philadelphia 4, Pa 
me Series One of the Public: 
Legal Education 

NAME 


ADDRESS 


a eh i i ee ee ee ee ee ee 


ee re OF ee ee Ee erm 


ANNOUNCING A SUBSCRIPTION PLAN 


OR THE PUBLICATIONS OF THE 


Saumiitine on Continuing Legal Education 
OF THE 


AMERICAN LAW INSTITUTE 
COLLABORATING WITH THE 


AMERICAN BAR ASSOCIATION 
FIRST SERIES (1949-1950) 


Thomas P. Glassmoyer and Sherwin T. McDowell, 


Lifetime and Testamentary Estate Planning 
Harrison Tweed and William Parsons, of the New York Bar 
The Drafting of Partnership Agreements 
Mulder, of the Philadelphia Bar, and 

Marlin M. Volz, of the University of Wisconsin Law School 
Labor Lew an# Laber Negotiations 
of the Philadelphia Bar. 


of the Philade'phia Bar 
and Service Discriminations Under the Robinson-Patman Act 
Cyrus Austin, of the New York Bar, and 
S. Chesterfield Oppenheim, 


* Available for immediate delivery 


SUBSCRIPTION RATE: $10 for six publications 
Single copies $2 each. 


Enclosed find my check in the sum of $10.00, 
ations of the Committee on Continuing 


(print or type) 
. MAKE CHECK PAYABLE TO AMERICAN LAW INSTITUTE 


but in the business of con- 

ducting litigation for others. 

The degradation of the bar 

is an injury to the state.” 

A rather flagrant example of 
unauthorized practice was 
brought before the Supreme 
Court in the following year, on 
contempt proceedings instituted 
against a realty corporation 
doing business in Hudson Coun- 
ty. In Re Frederick Bugasch 
Inc., et al 12 Misc. 788 175 Atl. 
110. The illegal practice con- 
sisted of services rendered by 
the corporation in the probate 
of a will, the preparation and 
filing of an inventory for in- 
heritance tax purposes, and the 
drawing and recording of two 


|refunding bonds and releases. 


The court denied the application 
to hold in contempt saying: 

“It is undoubtedly a fact 
that the proceeding spon- 
sored as it is by local, state 
and national bar associa- 
tions, has for its purposes 
the vindication of the 
court’s dignity and the pres- 
ervation of the power of 
the court. While the result of 
such a prosecution may, and 
undoubtedly does ultimately 
inure to the _ individual 
benefit of those members of 
the profession who are pro- 
perly licensed nevertheless, 
they are justly entitled to 
the emoluments, rewards 
and fees incident to their 
calling. And moreover, this 
resultant individual benefit 
does not change the char- 
acter of the offense charged. 
The charge, if sustained, 
an offense against organized 
society. It raises an issue be- 
tween the public and the 
accused involving no private 
rights. It appears to be 
criminal and punitive in its 
nature. Thompson v. Penn- 
Sylvania Railroad Co., 48 
N. J. Eq. 105; 21 Atl. Rep. 

2; In re Merrill, 88 N. J. 
Eq. 261;102 Atl. Rep. 400. 
Dood v. Una. 40 N. J. Eq. 
672; 5 Atl Rep. 155. 

“Whle the court, is of 
course, impressed and con- 
cerned with the efforts of 
all and particulary those of 
the bar associations, which 
have for its purposes the 
vindication and_ preserva- 
tion of its powers; for they 
are wholesome and praise- 
worthy objectives, neverthe- 
less we are of the opinion 
that we should not resort to 
or exercise the inherent, 
but none the less drastic 
and extraodinary power and 
right of this court, to 
punish, under all circum- 
stances, those who appear to 
have committed an act or 
acts which may be con- 
strued as being in contempt 


is 
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of court. It is a power that 

is not and should not be 

exercised lightly. 

“We are not, under the 
facts and circumstances of 
the instant case, inclined to 
exercise or resort to the 
mighty power of this court 
to punish the alleged wrong- 
doers by and through the 
process of contempt pro- 
ceedings. 

“Prosecutors are not with- 
out a remedy. If the defend- 
ants practiced law without a 
license they are guilty of a 
criminal offense. In re Mer- 
rill, supra; New Jersey Photo 
Engraving Co. v. Schon- 
ert & Son, 95 N. J. Eq. 12 
122 Atl. Rep. 307. And they 
are amenable to the crim- 
inal laws of our state, 
Pamph. L. 1913, p. 358; 
Pamph. L. 1924, p. 308; 
Pamph. L. 1928, p. 676.” 

The Mercantile Detective 
Agency Inc., had ambitions in 
the negligence field. Its certi- 
ficate of incorporation purport- 
ed to grant it the power “to act 
as agents in adiusting, coilect- 
ing, settling and compromising 
damage claims”. Once again the 
State Bar Association interven- 
ed to frustrate free enterprise. 
A bill was filed against the de- 
fendant for an injunction and 
a decree pro confesso entered 
The scope of the decree, which 
was based on affidavits and 
proofs annexed to the bill, em- 
braced everything from giving 
legal advice concerning legal de- 
fenses in the United States Su- 
preme Court to furnishing coun- 
sel in proceedings for the viola- 
tion of municipal ordinances. 

A few years later the Atlantic 
and Camden County Bar Asso- 
ciations instituted injunction 
proceedings against an insur- 
ance adjuster. Vice Chancellor 
Berry in an unreported decision, 
decided as a question of fact, 
that the completion of printed 
releases, the appearance at in- 
formal hearings before’ the 
Labor Department in compen- 
sation cases, and the adjustment 
of claims against an insured 
were not the practice of law.” 

The increasing importance of 
labor relations has produced a 
new crop of experts. Their act- 
ivities very often skirt danger- 
ag close to the practice of 
law. One of these industrial re- 
lations consultants opened an 
office in Montclair and proceed- 
ed to advertise to the general 
public, and to the bar, that his 
services were available. In this 
advertisement he pointed out 
that he was a graduate of Col- 
umbia Law School and was ad- 
mitted to practice in the United 
States Supreme Court. Injunc- 
tion proceedings were instituted 
against him by Louis Auerbach- 
er Jr., a member of the Essex 
County Bar Association. The 
Essex County Bar Association 
and the Unauthorized Practice 
of the Law Committee of the 
State Bar Asociation were later 
admitted as complainants. The 
bill was dismissed on the ground 
that the defendant’s activities 
actual or contemplated, did not 
constitute the practice of law.* 
The decree was affirmed on ap- 
peal. The Court of Errors and 
Appeals likewise held that the 
acts of the defendant did not 
constitute the practice of law 
because the use of legal know- 
ledge was incidental to and not 
an adjunct of his service.” 
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This overlapping of activities 
can constitute a real source of 
danger to the practice of law if 
it is not carefully watched. The 
New York Bar just recently has 
won a notable victory in the af- 
firmance by the Court of Ap- 
peals of that State of the de- 
cision of the Appellate Division 
in the Bercu case.*” Here an ac- 
countant had given a written 


| opinion as well as oral advice on 


a tax law problem although he 
had not been engaged for gen- 
eral accounting services by the 


, taxpayer. Bercu was fined $50.00 


for contempt of court and en- 
joined from ‘“‘* * * practicing or 
assuming to practice law in any 
manner and in particular from 
engaging in and charging for the 
giving of legal opinions in rela- 
tion to the tax law, and in rend- 
ering legal services in respect 
thereto for compensation, and 
for the same purposes, from 
holding himself out or assum- 
ing, using or advertising himself 
as a tax counsel, tax counselor, 
tax consultant, or by any 
equivalent designation.” 

It is true that usage deter- 
mines the development of many 
trades and pursuits. But woe to 
the layman who would try to 
develop a new usage in the field 
of the real estate broker, or of 
the physician or of the archi- 
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7 if 


or Of any l tne otin 
and professions dagen 
Tit] While we cannot 
snore the thal modern 
ss and society have creat- 
fields of endeavor 
occupied jointly by 
lawyers and other professions it 
cannot justify the practice of 
law by non-lawyers within those 
fields. 
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A legal expert in compensa- 
tion or personal injury cases 
certainly cannot practice a little 
medicine incidental to his prac- 
tice of law. An Inheritance Tax 
Supervisor cannot practice ac- 
countancy or medicine. Why 
should he practice law? Archi- 
tects contend for the right to 
prepare building contracts in 
connection with the preparation 
of plans for a building. A law- 
yer who prepared building plans 
as an incident to a real estate 
transaction, regardless of his 
skill, would be subject to a pen- 
alty of not less than $50 nor 
more than $200, for the first of- 
fense, and not less than $200 nor 
more than $500 for a second or 
subsequest offense, under the 
provisions of R. S. 45:3-10. And 
that is as it should be. Every 
profession should be protected 
from encroachment - including 
the legal profession. These are 
only a of the many illus- 
trations which demonstrate how 
casually the protection of the 
law as a profession has been 
considered in the past. Even 
proper regard for social and 
business development and for 
our place in an integrated and 
complicated world should not 
compel us to yield to every in- 
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(Continued from Page 1) 


Sundry classes of persons are 
required so to swear, and among 
others, cand:idates for nomina- 
tion or for election to the legis- 
lature or to the office of governor 

1 do so. Persons elected to 
offices likewise must take 
th before entering upon 
“ution of their duties. The 
who are candidates 
assembly or for the gov- 
urge that the Legis- 
I exceeded its consti- 
1al power in these enact- 
far they late to 
ices to appellants 
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1 othe: pre- 
From the _ very 
ire of such a provision the 
ffirmation of these qualifica- 
would seem to imply a 
gative of all others 
power to add new qualifica- 
tions is certainly equivalent to 
the power to vary them.” 1 
Story, Commentaries on the 
Constitution, Section 625. 
An excellent exposition of this 
rule of constitutional law may be 
found in Peo. v. McCormick, 
(Ill.) 103 N. E. 1053 (1913), a case 
in which a statute requiring, as 
a qualification for office, five 
years’ residence where the con- 
stitution called for only one was 
overthrown. Upon the same 
principle, our own Supreme 
Court struck down a Statute dis- 
qualifying for public office one 
convicted of an offense against 
the election laws. State v. Car- 
rigan, 82 N. J. L. 225 (1912). See 
also Allison v. Blake, 57 N. J. L. 
6 (S. C. 1894). The respondents 
do not question the general prin- 
ciple on which the appellants 
rely. They concede, for instance, 
that the Legislature could not 
validly enact that a person must 
be 35 years old to qualify as gov- 
ernor, instead of 30 years, the 
age stated in the constitution. 
But they contend that the stat- 
utes under review do not add to 
the qualifications for office, and 
in support of their argument, 
they point to the fact that 
throughout our history, the leg- 
Slature has required certain 
oaths in addition to the oaths 
prescribed by our constitution. 
n Colonial times, public of- 
were required to take the 
allegiance to the British 
Crown, and the oaths devised by 
Parliament as a safeguard 
against the Stuart pretenders 
and for excluding Roman Cath- 
Olicism. See Cornbury’s Com- 
mission and Instructions, Leam- 
and Spicer, p. 648, etc.; also 
Allinson’s Statutes, p. 62. Prompt- 
ly after the Continental Con- 
gress declared our independence, 
the New Jersey legislature re- 
pealed the Colonial statutes on 
subject and instead pre- 
scribed a simple oath “that I do 
and will bear true faith and al- 
legiance to the government es- 
tablished in this State under the 
authority of the people.” Wilson’s 
Laws, p. 1, and Paterson, p. 376. 
The oath in the form adopted in 
1776 has remained unchanged 
and so appeared in R. S. 41:1-1 
the legislature adopted the 
statutes which are now under 
Not only the form of 
oath but the requirement that 
the governor, as well as mem- 
ers of the legislature, take the 
peo has been retained since the 
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time of the Revolution. Pater- 
son, p. 376. R.S. 41:1.2. 
The origin of the oath of-al- 


Decision of Interest 


sought in re- 
For long 
pledge of 


legiance must be 
mote feudal times. 
centuries, it was a 
fealty to the king, but now in 
our country it often an ex- 
pression of devotion to the gov- 


j 
is 












ernment. Such an oath is no 
more than a brief expre ss en- 
gagement of that which every 
citizen impliedly owes to his 
country. “By allegiance is meant 
the obligation of delity and 
obedience which tl individual 
owes to bn government under 
W wan ch he lives or to his sovereign 
urn 'f )1 ction he 
rece ‘lV U S., 16 
Wall. 42 The oatn 
f all increase 
the » loyalty; 
it on l¢ social tie 
by of re- 
] 369. The 
sta cath 
I a i exclud 
4 m the con- 
S J \ pts; 
al ] falters 
aqas to nor V qualifica- 
ions for offic 
In 192 ( adopted 


second 


oath to be taken by every person 
hereafter elect appointed 
to public office. P.I J20, p. 413, 
now found R. S. 41: 1-3. In 
substance, it is the same oath 
- prescribed by the 1844 constitu- 
tion for members of the lagisla- 
ture, to support the constitution 


tes and of the 
and to per- 





of the United St 
State of New Jers 


form faithfully the duties of 
their office. The Federal consti- 
tution, Art. VI, directs that all 


executive and judicial officers of 


the states and members of the 
state legislatures ‘‘be bound by 
oath to support this constitu- 
tion.” What was new in the 1920 
oath was the pledge by others 
than members of the legislature 


to support the constitution of 
New Jersey and faithfully to per- 
form the duties of office. We 
would find difficulty in exactly 


defining the obligation assumed 
by taking an oath to support the 
constitution of the state, or of 
the nation, and we find it un- 
necessary to make the attempt. 


Probably the oath no more than 
states in another form the alleg- 
iance to the government that we 
have been discussing If it goes 
farther, it is promissory, relating 








to the future and not to the 
past, not even the immediate 
past. It governs only the actions 
—and here we include words as 
acts—and not the secret beliefs 
or hopes, or att achme! nts of the 
one who is entering into Office. 
Anyone, whatever his beliefs, 
may take the with clear 
conscience, provided he is willing, 
by obedience and by word and 
deed, to maintain the constitu- 
tion. 

In addition to the oaths in- 
tended for the security of the 


we have 
of office, in- 


State above mentioned, 
always had oaths 
tended to charge the conscience 
of the office holder with the due 
performance of the duties of his 
office. For example, see the 
lengthy sheriff’s oath contained 
in R. S. 40:41-4, taken from Pat- 
erson, p. 201, the governor’s 





or 


oath, Paterson, p. 376. R. S. 
52:15-2. The last clause of the 
statutory oath of 1920 and the 
legislators’ oath found in the 
1947 constitution (Art. IV, sec. 
8, par. 1) is an oath of this kind. 
An oath of office is somewhat 


akin to the bond that many pub- 
lic officers must give; it may 
honestly be subscribed by any- 
one regardless of his religious or 
political beliefs, or whether he 
is a citizen or an alien; it is a 
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promise and assurance of future 
official conduct; it is not a de- 
vice for~making some persons 
ineligible for office. 

Such are the oaths that re- 
spondents urge as precedents. 
Very different frpm them is the 
oath that is proposed by the 1949 
statutes: “I do not believe in 
. It is a test oath intended 
to divide the sheep from the 
goats, and to disqualify from 
Tice certain classes of citizens, 
contrary to the provisions of the 
constitution. The oath is de- 
rived from a Federal immigra- 
tion statute, U. S. C. A., Tit. 8 
sec. 137, the very purpose of 
Which is exclusion: “Any alien 
who” is within one of the con- 
demned classes, “shall be ex- 
cluded from admission into the 
United Siates.” That statute 
has validity because of the gea- 
eral power of the Congress to 
exciude aliens. U.S. v. Williams, 
194 U. S. 279; 194 L. Ed. 979. But 
the legislature of New Jersey has 
no similar authority to exclude 
from the governorship or from 
the senate or general assembly 
classes of citizens whom the leg- 
islature—whether rightly or not 
is immaterial—fears would bring 
ruin to the state if elected and 
permitted to act. 

The respondents say that no 
one has a constitutional right 
to be governor of New Jersey or 
a member of the legislature. We 
think that he has such a right, 
provided, of course, the people 
select him for office and he is 
eligible according to the consti- 
tution. But more important is 
the right of the people of the 
state, their right under our dem- 
ocratic system of government to 
choose whom they will for office, 
unless the candidate is disquali- 
fied by some provision of our 
constitution. They have the 
right to select unworthy candi- 
dates, candidates whom the leg- 
islature fears might bring ruin 
to the state. That is an essential 
part of the American system. 
The legislature has no authority 
to curb this right of the people. 
In re City Clerk of Paterson, 88 A. 
694 (Gummere, C. J., 1913). 

The statutes of 1949 may be 
subjected to a slightly different 
test. Our new constitution, Art. 
IV, sec. 8, par. 1, appoints a 
specific oath for members of the 
legislature: 

“I do solemnly swear that I 
will support the Constitution 
of the United States and the 
Constitution of the State of 
New Jersey, and that I will 
faithfully discharge the duties 
of senator (or member of the 
General Assembly) according 
to the best of my ability.” 

This is identical with the oath 
prescribed by the Constitution of 
1844, Art. IV, sec. 8, par. 1, and 
substantially the same as the 
1920 oath, R. S. 41:1-3. Our 
present Article VII, sec. 1.1, also 
requires every state officer, be- 
fore entering upon the duties of 
his office, to take an oath or 
affirmation ‘to support the Con- 
stitution of this state and of the 
United States and to perform 
the duties of his office faithfully, 
impartially and justly, to the 
best of his ability.” The parties 
agree that this section of the 
Constitution applies to the office 
of governor, and we have no 
doubt that in this they are cor- 
rect. 

By prescribing an outh intend- 
ed to secure fidelity to our con- 
stitution, which represents our 








basic democratic institutions, 
and also the faithful discharge 
of official duties, the framers of 
our constitution denied to the 
legislature authority to devise 
any other oath. The constitu- 
tion sets out the exact words of 
the oath to be taken by senators 
and assemblymen. The legisla- 
tors are not permitted to frame 
their own oaths; here nothing 
is left to their discretion. The 
legislature cannot authorize the 
omission cf the oath or any part 
of it, or the addition of other 
clauses or of another oath. 

The clause in our constitution 
respecting oath of other 
Ofiicers is differently 
it sets forth the ground 
by the pase but 
bably leaves some scope to 
legislative action. We may sur- 
mise, for instance, that the duties 
of the office may be set forth 
with some partic agin in the 
oath. But no oath can be re- 
quired that doe: $ not come within 
what the constitution prescribes. 
It is obvious that the oaths set 
out in Chapters 21 to 25 of the 
Laws 1949 do not meet the 
test. 

For the reasons above stated, 
we hold that Chapters 21 to 25 
inclusive of the Laws of 1949 are 
invalid insofar as they relate to 
the governor, senators and mem- 
bers of the general assembly, and 
candidates for those _ offices 
Counsel have argued with earn- 
estness and ability that the stat- 
utes also violate fundamental 
rights of freedom of thought and 
political belief, and that the use 
of some words and expressions, 
the meaning of which is uncer- 
tain, is a fatal defect. With 
much of this argument we in- 
cline to agree, calling attention 
to State v. Klapprott, 127 N.J.L. 
395 (S. C. 1941); Morgan v. Civil 
Service Com., 131 N. J. L. 410 
(S. C. 1944); Whitney v. Cali- 
fornia, 274 U. S. 357; 71 L. Ed. 
1095 (1926); Stromberg v. Cali- 
fornia, 283 U. S. 359; 75 L. Ed. 
117 (1931); Lanzetta v. N. J., 306 
U. S. 451; 83 L. Ed. 888 (1939); 
Schneider v. Irvington, 308 U. S. 
147; 84 L. Ed. 155 (1939); Thorn- 
hill v. Alabama, 310 U. S. 88; 84 
L. Ed. 1013 (1939); West Virginia 
State Board v. Barnette, 319 U.S. 
624; 87 L. Ed. 1628 (1942); 
Schneiderman v. U. S., 320 U. 5. 
118; 87 L. Ed. 1796 (1942); 
Thomas v. Collins, 323 U. S. 516, 
531: 89 L Ed. 430, 440 (1944); 
Saia v. New York, 334 U. S. 558; 
92 L. Ed. 1574 (1948); Termin- 
iello v. Chicago, 337 U. S. 1; 93 
L. Ed. 865 (1949). 


Many other cases might be 
cited. Their very number is 
evidence of the continual] strug- 
gie that must be made to up- 
hold our American liberties. 

The judgment is reversed. 
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Jurisdiction of District Court in Action Under Rent Act 


A suit brought by the United 
States of America, under the 
Housing and Rent Act of 1947, to 
enjoin defendant from commit- 
ting future rent violations and 
to assess treble damages for past 
rent violations may be main- 
tained in the Federal court even 
though the amount in contro- 
versy does not exceed $3,000; this 
was the holding in the case of 
United States of America v. Hel- 
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ler, United States District Court 
for the Eastern District of Penn- 
sylvania, civil action no. 9635, 
opinion by Judge Weish, filed 
October 10, 1949. 

The United States instituted 
this action against the defend- 
ant, a landlord, under sections 
205 and 206(b) of the Housing 
and Rent Act of 1947, as amend- 
ed, 50 USC §§1881-1902. 

The complaint charges total 
rent overcharges of $262.50 on 
the part of the defendant. 


The motion of the defendant 
presently before the court is for 
a dismissal of the complaint on 
the ground that the court is 
without jurisdiction to enter- 
tain the action as the amount in 
controversy does not exceed 
$3,000, exclusive of interest and 
costs. 

The court held: 

1. Section 205 of the Housing 
and Rent Act of 1947 authorizes 
the United States to bring suit 
for treble damages in any ‘Fed- 
eral court of competent jurisdic- 
tion”. In discussing said section 
205 the United States Court of 
Appeals for the Third Circuit in 
Fields v. Washington, 173 F. (2d 
701, held that the Housing and 
Rent Act of 1947 contains no 

nea grant of jurisdiction to 
Federal courts and _ that 
C so of a Federal) district 
court iin a suit 
the act based upon som 
other statutory grant juris- 
diction over the subject matter 
and the parties. As section 206(b) 
of the act confers upon the 
Housing Expediter the right to 
seek injunctive relief in a ‘“Fed- 
eral court of competent jurisdic- 
tion’, there can be no doubt 
that the United States court of 
appeals also intended to make 
its holding applicable to said 
section 206(b). 

2. We think it clear 
respect to the injunction and 
treble damages prayed for the 
present suit is one “brought by 
the United States for the recov- 
ery or enforcement of a penalty” 
under an Act of Congress and is 
cognizable under sections 1345 
and 1355 of title 28 USC. Section 
1345 provides: 

“Except as otherwise provided 
by Act of Congress, the district 
courts shall have original juris- 
diction of all civil actions, suits 
or proceedings commenced by 
the United States, or by any 
agency or officer thereof ex- 
pressly authorized to sue by Act 
of Congress.’’* 

Section 1355 provides: 

“The district courts snall 
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original jurisdiction, exclusive oi 
the courts of the States, of any 
action or proceeding for the re- 
covery or enforcement of any 
fine, penalty, or forfeiture, pe- 
cuniary or otherwise, incurred 
under any Act of Congress.” 


3. The defendant argues that 
the prayer of the complaint re- 
lating to restitution to the ten- 
ants of the over-charges does 
not constitute an action for the 
recovery or enforcement of a 
penalty and as the amount in 
controversy does not exceed 
$3,000 the court is without jur- 
isdiction: Woods v. Kern, civil 
action no. 9446, filed July 20, 
1949. In the latter case it was 
stated: “His primary request is 
that the sum of the overcharges 
be paid to the former tenant. An 
action for such purpose is not 
one to recover a penalty: Porter 
v. Montgomery, supra; and sec- 
tion 1355 of title 28, USC, would 
be unavailable to confer juris- 
diction on this court.” The argu- 
ment of the defendant is not 
well taken for Woods v. Kern, 
supra, and the present case are 
distinguishable. It will be seen 
from an examination of the 
complaint herein that the prim- 
ary purposes of the United 
‘ in bringing the present 

I defendant 
future rent 


ss treble 


in the 
comn ng 
violations and to asse 
damage: } him for past 
rent violations. An _ incidental 
parpode in bringing the action is 
have refunded to the tenant 
the amount the rentals in 
excess the maximum legal! 
rent. Certainly, this court has 
the equitable power to grant the 
incidental relief prayed for, par- 
ticularly in view of the fact it 
has already been shown that it 
has jurisdiction in all other re- 
spects 
4. Accordingly, defendant’s 
motion to dismiss the complaint 
is denied. An order in conformity 
with the foregoing opinion will 
be presented. 
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Uphold Fla. Law Denying 


Wires to Bookmakers 


Baltimore Firm’s Suit Had 
Challenged Constitutionality 
of 1949 Legislation 


Tallahassee (A C C N) 
Validity of Florida’s new anti- 
bookie wire service law was up- 
held Oct. 15 in Tallahassee by 
Leon County Circuit Judge W. 
May Walker, who dismissed an 
attack against the act by four 
individuals and the Radio Pro- 
gram Press Service of Baltimore, 
Md. 

The act, which was a source of 
controversy during both the 1947 
and 1949 state legislative sessions, 
prohibits private telephone and 
telegraph wire service to race 
track bookmakers. Enforcement 
of the law had been delayed 
pending the court ruling. 

The Baltimore firm, which 
listed John D. McImerney, Bilson 
Ing and H. E. Bilson as directors, 
challenged the law on grounds it 
violated both state and federal 
constitutions. It also was attack- 
ed on grounds it assumed control 
over matters now under juris- 
diction of the federal commun- 
ications commission and was 
discriminatory in that it granted 
special privileges to newspapers 
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INVESTIGATOR ApJUST@ * 
RALPH LANE FF... 
Investigations Any > :; 
20 Years Insurance C 
Experience 


1 Clinton St., Newar! 
MArket 3-394 


Nd. 











Law Books For Sal 


New Jersey Law Journal 
1878 to 1915 inclusive, with | 
2 Short Sets 


of 
Law & Eeuity i 1-40, 1-47 ‘ 
One lete Set, 
Law & thy & Misce|\a ay; 
te date 
LE ROY MILLAR 
102 N. MAIN ST., PATERSON 
LA 3-183 








Fire Adjusting 
SERVICE TO ATTON itt 
IRVING M. MINION 

Associated Adjusters 
24 Commerce St., Newark 
Mitchell 2-1771 MArket 2- 











MEXICAN ACTION 
AND LAWS 


(Specializing | 
Offices in Mexico Over °) Yea 
E. DEAN FULLER 
24 W. 40th, N.Y.C. Pena. 6-# 
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A New Jersey Corporation—ORGANIZED 1928—Serving New Jorse 
7 NELSON PLACE ope. esses County Hell of Record: NEWARK, N. 4 


TITLE INSURANCE |= 


W: offer the service of a sound NEW JERSEY 
company engaged in the examination and insur- 
ance of titles to real estate in New Jersey. 


LAWYERS-CLINTON TITLE INSURANCE Beas 
COMPANY OF NEW JERSEY Aig 





Rates on Reques!. 


—— 


couble 
Caarge, 














“ale th 


